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RECEIVED

SEP - 9 1994
Before the

f1'JI.;DERAL COlViNIENICATiONS COl',.U,.:IISSION
Washington9 D.C.

In the Matter of

Implementation of Section 3090)
ofthe Corrununications Act
Competitive Bidding

To: The Commission

)
)
) PP Docket No. 93-253
)
)

) DOCKET FILE COpy ORIGINAL

Response on. Petitions for Reconsideration of Fifth Report and Order

I. Pursuant to FCC Rule §1.1427, MasTec, hlC. submits a consolidated Response to the

Petitions for Reconsideration ofthe FCC's Fitlh Report ang Order, PP Docket No. 93-253, FCC 99-

178, released July 15, 1994.

I. THE LI~TATION OJ? $125 :MILLION IN GROSS REVENUE HAS NO RECORD OR RATlONALE

BASIS AND MUST BE RAISED TO $225 MILLION.

2. The Fifth Report and Order established a net asset /net revenue eligibility test for the

entrepreneur blocks. l The $125 million annual gross revenuel$500 million asset caps were apparently

based loosely upon the Commission's local exchange carrier categories.2 The stated purpose ofthese

caps was to exclude larger companies which could outbid the designated entities.3 Unfortunately, the

caps have the perverse effect of eliminating designated entities who have the best chance of

1 FCC Rule § 24.709(1).

2: See Fifth Report and Qrger. para, 123, footnote 99.

3 "We agree that small entities stand little chance of acquiring licenses in these broadband
auctions if required to bid against large companies particularly large telephone., cellular and cable
television companies." Fifth Report and Order. para, 121.
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competing in the pes environment In addition, as noted by the Telephone Electronics Corporation,

there is no relationship in the record as to how the specific caps relate to pes.

3. While it is true that the $125 million gross revenue cap is roughly similar to Tier 2

carriers. only a slightly more sophisticated analysis demonstrates that the relationship of the $125

million cap and the $500 million cap is dramatically at odds with the existing financial characteristics

oflocal exchange earners. As noted in an Analysis 01 the FCC's Fifth Report and Order in Exhibit

1hereto, when one compares the average operating revenues, average total assets, and average ratio

of operating revenues to assets for the top 150 local exchange carriers. the average operating revenue

as a percentage of total assets is 45 percent. In contrast, the FCC caps result in a revenue to asset

ratio of only 25 percent. The significance ofthis deviation should be apparent. The more e·fficient

a company is~ the higher its earnings (gross revenue) will be compared to its asset base. Thus,

compliance with the FCC financial caps vrill result in handicapping less efficient designated entities

against more efficient competitors. Accordingly~ the FCC should adjust the gross revenue cap to

$225 million (45 percent of $500 million). By increasing the revenue cap the FCC will encourage

designated entities that have financial foundations and efficient operations that are competitive with

existing telecommunications companies that are expected to bid in the pes auctions.4

4. Based on the Petitions and an Analysis ofthe Ft""7C's Fifth Report and Order, MasTec

withdraws its earlier stated position in its Petition of encouraging the FCC to adopt a maximum cap

of $500 million in gross revenues and urges the COllmussion to adopt a $225 million cap m gross

revenue.'

4 One might argue that the correct adjustment would be to lower the $500 million cap.
Although logically accurate, the need for changing the FCC limits is motivated by a need for
access to more, not less. capitaL ~Exhibit 1, pp. 12-14_

2
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II. THE FCC MUST CLARIFY ITS QUALIFIED PUBLICLY TlUDED EXCEPTION TO EXTEND TO

MlNO)UTIES AND TO WOMEN.

5. Several commentators raise questions concerning the Qualified Publicly Traded

Entrepreneurs. 6 MasTec agrees the FCC needs to clarifY its rules with respect to these publicly

traded companies and how minority controlled publicly traded companies are effected.7

Specjfically~ MasTec urges the Commission to make the following changes:

A. The definition as included in Section 24.720(c) of Businesses Owned by

Members of Minority Groups andlor Women should be modified to include a publicly traded

company that is controlled by minorities and/or women (i.e., where minorities and/or women own

and hold more than 50.1 percent ofthe voting interests of the company).

B. That where a publicly traded company which is controlled by minorities andlor

women, as noted above, holds at least 50.1 percent ofthe voting stock~ it is qualified to apply for the

entrepreneur block assuming it meets the finandallimitations set f01th by the Commissicm,

C, That minority and/or women controlled publicly traded companies are qualified

for bidding credits, installment payments and tax: certifIcates on an equal basis with all other

designated entities.8

6. Modification ofthe Mlnority-Owned "Entrepreneur" definition to recognize minortty-

S Similarly, in light of the proposed cap ofonly $225 million, MasTec withdraws its
suggestion to eliminate any bidding credits for those entities with gross revenues in excess of
$125 million. FU11her, MasTec supports other Petitioners who urge the FCC to adopt uniform
bidding credits among designated entities.

1$ NABOB, EATEL and BET.

7 MasTec is a publicly traded company which is controlled by Jorge Mas and his family.
The Mas family owns approximately 65% ofthe voting stock ofMasTee.

s Section 163 and Footnote 141.

3
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owned and controlled publicly-traded entities, (i.e., 50.1% voting stock) would be whol1y consistent

with Congress' directives, the Fifth ReVOlt and Order's findings and present FCC policy. Congress

and the Commission have recognized that the most significant barrier for m.inority business in gaining

access to the telecommunications industry is gaining access to capital. The Commission has recently

acknowledged that in services with high entry costs, precluding publicly traded companies from

receiving measures intended for minority-owned businesses may undermine the objective of ensuring

opportunities for these designated entities.9 pes will have the highest entry costs of any of the

currently envisioned spectrum services, yet the Conunission has narrowly defined minority-owned

businesses in such a way as to prevent publicly traded minority-ovmed and controlled (Le., 50.1%

voting stock) businesses a meaningful opportunity to participate in pes. Simply because a

corporation is publicly traded does not mean that it has access to the enormous amount of capital

necessary for PCS implementation and to compete against the large telecommunications companies

who will operate competitive pes systems. Accordingly, the definition of m.inority-owned businesses

should be relaxed so that minoritywowned and controlled (Le' j 50.1% voting stock) publicly traded

companies are included.

ID. THE COMMISSION MUST CLARIFY THE TIMING OF ITS pes RULES.

7. A number ofPetitioners object to the timing ofthe FCC mles. 10 MasTec agrees that

the rules are unclear when and how the $125 million and $500 million caps are to be applied. This

9 See Second Memorandum M9 Order, FCC 94-215 (released Aug. 15, 1994), paras.
130~131.

10 CTIA and Omnipoint.

4
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has a particular concern to MasTec since it recently was involved in a reverse acquisition.

8. Specifically, prior to 1994, Church and Tower, Inc. and Church and Tower of Florida,

Inc, were wholly owned and controlled by minorities. They had combined gross revenueS less than

$40 million. No shareholder had a personal net worth in excess of $1 00 million.

9. Prior to 1994, Bumup & Sims was a public company. Burnup & Sims was not a

minority controlled entity. In 1993 and prior years, Bumup & Sims had gross revenues in excess of

$140 million and total assets ranging from $110 million to $150 million.

10. In late 1993, an agreement was entered into whereby the Church and Tower GrOUpll

was acquired through an exchange of stock with Bumll.p & Sims. Burnup & Sims issued shares of

its conunon stock to Chlttch and Tower Group's shareholders in exchange for all of the outstanding

stock of the two Church and Tower companies. AJ!, a result of the exchange of stock, the former

shareholders ofChurch and Tower Group received approximately 65% ofthe outstanding shares of

Bumup & Sims. Thus, Church and Tower Groupls shareholders became the majority shareholders

ofBurrtun & Sims. Followimz the acauisition, the principals of Church and Tower Group became.. -.. - -

the Chairman of the Board and President of the renamed and restructured Bumup & Sims) now

MasTec, Inc. Accordingly, MasTec, Inc. is now a minority owned and controlled business.12

11. In 1994, the restructured MasTec issued a Qu31terly Report pursuant to the Securities

Exchange Act of 1934 that reflected the transactions described above. Further, it reported gross

revenues for the six months ending on June 30, 1994, ofapproximately $54 million and total assets

11 Church and Tower Group consisted ofChurch and Tower, Inc. and Church and Tower
ofFlorida, Inc.

12 See Demonstrative Chart, attached as Exhibit 2.

5
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12. From an SEC perspective13 and under generally accepted accounting principlesl 4, this

transaction is generally referred to as a "reverse acquisition." The "accounting acquirer·! in a reverse

acquisition is determined by identifYing the fOfUl.er COllUllOll shareholder interests of a combining

company which either retain or receive the larger portion of the votIng rights in the combined

corporation. However, from a legal perspective, the "legal acquirer" generally continues in existence

as the legal entity whose shares represent the outstanding stock of the combined company. Thus, in

this transaction, while Bumup & Sims is considered the legal acquirer, the accounting acquirer is

Church and Tower. 11

13. Under genera] FCC rules and regulations, if Bumup were a lice.nsee, the above-

referenced acquisition would have required prior Commission consent for the transfer of control of

the licensee. IS The FCC would consider the fonDer shareholders of Church and Tower as controlling

shareholders ofthe licensee. l7

14. Pursuant to the existing PCS rules~ eligibility for the Entrepreneur blocks relies upon

13 See Letter to Matthew Leibowitz from Carmen Sabater, attached as Exhibit 3.

14 lil

IS A reverse acquisition allows an accounting acquirer to gain access to the public market
without going through an initial public offering.

16 Due to the transfer of de jure and de facto control in this case, FCC authorization is
required pursuant to 47 U.S.C. § 310(d). See Stephen F. Sewell, ~siStunents al1d Transfers of
Control ofFCC Authorizations Under SectiQn 310(d) ofthe Communications Act of 1934,43
Fed. Com. Law Joumal277.

17 Id..

6
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an entity's annual gross revenues for the past two years. HI However, MasTec, Inc. as it is presently

constituted~ has not operated for two years. Unfortunately, the rules are unclear how this scenario

is to be evaluated.

15. The Commission's ownership rules generally, and presently reflected in the instant pes

rules, focus upon principals controlling an applicant. In this instance, the control ofBumup & Sims

presently resides with the persons who initially controlled Church and Tower. The principals

previously controlling Burnup & Sims no longer govern the newly fonned entity. Further, neither

Church and Tower nor any of its principals had any relationship with the previous incarnation of

Burnup & Sims prior to the reverse acquisition. Accordingly, consistent with SEC nIles> GAAP and

past Conunission policy> the analysis the Commission should employ under its affiliate rules to

evaluate the MasTec's eligibility should focus only on Church and Tower and its shareholders in years

prior to 1994. The operating history of Bumup & Sims prior to 1994 should not be attributed to

MasTec because the controlling principals had nothing to do with Bumup & Sims' revenues or

operation prior to the acquisition. Therefore> the Conunission should clarify its rules to allow for this

type oftransaction.

16. Further, a number of Petitioners raise questions concerning the 5 year holding

provision19 adopted by the Commission.~ Specifically, it would appear that a minority and/or a

women's controlled entity would be penalized for its future success and growth either in pes or in

other business ventures ifit exceeded the $125 million and $500 million caps during the Syear period

1.8 Fifth Report and Order) para. 121.

19 FCC Rule § 24.839.

20 Hernandez, BET, Omnipoint.

7
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after it received its pes license. MasTec agrees that this result is contrary to fostering meaningful

minority and women participation. Thus, MasTec agrees that the financial test should be applied only

as of September 23. 1993 for existing companies. as suggested by CTIA, and as of the application

date for new non-operating entities and at the time apes permittee or licensee seeks approval for

transfer of control during the five year period.

IV. THE FCC SHOULD NOT ALLOW A pes HEADSTART TO :PREJUDICE MINORITY AND
WOMEN APPLICANTS.

17. Several conunentators21 point out that the Commission's decision to auction off

Blocks A and B first and only then auction the Entrepreneur Blocks several months later could result

in several months headstart by successful A & B applicants. Obviously, any headstart will seriously

damage the competitiveness of any applicant, especially designated entities. Thus, the FCC must

minimize the time between the auctions to no more than 90 daysn.

21 Pacific Telecom Cellular, SBPCS and Columbia pes.

;12 In addition., the Conunission may want to consider requiring resale ofPCS services
provided on the A & B blocks for designated permittees on the C & F blocks.

8
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V. MINORITY AND WO.MEN SHOULD Bl AFFORDEJ) EQUAL '.tREATMlNT WITH SMALL

BUSINESSES TO ENI'ER INTO CONSORTWM WITHOUr REGARD TO THE FINANCIAL CAPS

FOR THE JOINT VENTURE.

18. As noted by NABOB, the Commission allowed small businesses to enter into

consortiums without the gross revenues and total assets ofeach small business being aggregated.23

In contrast, they did not provide equal treatment for the designated entities. MasTec concurs with

NABOB that there is no basis for this disparate treatment among designated entities.

Respectfully submitted.

Matthew L. Leibowit.z.
Karsten Amlie
Counsel for .MasTec, Inc.

September 9, 1994

Leibowitz & Associates, P.A.
One S.E. Third Avenue~ Suite 1450
Miami, Florida 33131
(305) 530-1322

23 Section 24.709(1)(3).

9

-~-~-... ,-........



SEP- 8-84 FRI 13:02 LEIBOWITZ&ASSOCIATES FAX NO. 3055308417 P. 02

EXHIBIT 1



, SEP- 9-94 FRI 13:03 LEIBOWITZ&ASSOCIATES FAX NO, 3055309417
SEP 09 '94 09:23AM UNIV Or MIAMI DEPT. Or ECONOMICS
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Act - CompeflHve BiddIng

prepared by

Kenneth Clarkson and Raymond P. H. Flshs
University of Miami
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The rules that the FCC adopted to issue personal communications sefVfces (PCS)

licenses on June 29, 1994 are driven by muftipJe goals. On the one hClnct 'the FCC seeks

to achieve an effident ollocafion of 1I00000se$ Without undue toncentra1iOn by placing ihom

In the hands of bidders who Will bring these services to the marQr at least cost and

qUIckly. The multip1eo4'Qund, simultaneous aucnon m«hanl~ wUn Its ownership, octM1y,

qnd stopping rules is scpected 10 promote economic efftdency. On the other hanel·the

FCC seeks to fulfill Congress's mandate that it promote etonomic opportunity for speclftc

appnc.ants: that is, iffiOn businesses, ruraJ telephone companies. and businesses

owned bV members ofmfnortty groups and women. "These applicants are referred to

as designated enfftres. In Its ruling t the FCC odopted several measures that attempt 10

meet 1he economic opportunliy goals sat by Congl'8ll. This report dlscusses some of

these measures and suggests that minor changes ar'Q necessary to ensure that a'

designated entities are "given the oppc)rtunity to partidpcde in the provision of spectnJm

based sel'\'tces.~

'41 U.S.C. § 3091/1(4)1DI.
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PCS Technology and Cost

The PCS technologv Is similar to cellular technology in 1hat an area Is servfced by

cen clusters. calls ara transferred between calls as users tron~it one area ofcoverage to

another. The PCS technology Is different, though, In fhat PCS ne1WOl'ks will use digital

signals and opera1a at 0 higher frequenc:y than cellular neiworks. Thus. PCS handsets

require less power, making 1tlem lighter, but the networks require many more cells to

cover"a given geographical area,

The benefits of a digital signal are that call dari1y is slgnificanfl~ improved.

ne1Wot't capadty Is Increased, and compu1ar dare transfer is more efficient. The row
powsr requirements of PCS digital signals ore expected to make these systems less

expensive to users than e&llular systems, and neany COryipefiflve In pnce to wired phone

systems. Many cellular networks, however, are converflng to digltol Signals. so PCS

ne1warks wiU hove fewer advttntages over competing cellular systems. Recent merger

announcements In the wireless and wired eommunimtions indus1ly also~ stronger
compe1itors for PCS nQtworlcs.

'The PCS licenses ate valuable resolJrc~. The au<:flon ending on July 29, 1994 for

narrowband PeS (primarily used for pagingJ and lnteradtve vtdeo data services (IVOS)

Hcenses dleN bids totaling $833 million. which was slgnlftcanfly greater than onyona

e>cpeded.2 Prior to the narrowband QUdfons, the broadband PCS licenses werQ

expected 10 recelWi bids totaling over $10 billion,3 Although OJlTent expedaffons are not

\Yell known, the $10 billion amount Is likely to be an under-QIfimate.

2Tha New York Times, July 30. 1994.
3,(Jt/gel of the United Stales &wemtneW1t, AfleJIyffcaI Pers(J«lives, Fiscal Y." J99S lFebruory 1994t, p.
220.

-2-
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Givan in, FCC's auction design. on efficient Qlloca1ion of resources 1$ almost surely

obtQined when there are many Independent bidders partidpating In these auctions.

The FCC qualified 29 applicants in the Narrowband PCS aUdion., With the aUcflon

drawing bids from 24 of these applicants. Thrs number appears sufftcient to ensure a

competitive market result. The winnIng bidders tlnd the amounts paid Clre lummar1zed

in Table 1.

IQblll

Narrowband PeS Auction Wrnners

* F PF ..-
lwo:Way HlqhraCapodtrSlI'flgf

Paging Ne1work, Inc. $80,000,000 each
2licenseS

KDM Messaging $80,000,000 each
21JceNei

Nationwide Wireless Neiwork. Corp. $80,000,000

rwo-WQ)! Lower·CqpqdtvSetyke

Beltsouih Wireless $47,505,673

Nationwide Wireless Ne1Work 547.500,000

Alrtouch Communications $47,001,001

~

Poge Mart II, Inc. $38,000,000

Paging Ne1WOt1c., Inc. $31,000,000

-
Source: The New Yolk Tmes. July 30, 1994.

Two significant points can~ mm:fe about the list of narrowband PeS '1..1nr~.

First, all but one are IQrge telee:ommunlcaffons companies Vtifh ready access to capital.

~3·
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Paging NI1Wo~ based fn Plano, Texas, is the nation's large$t pagfng c:omPQ'ny. KDM

messaging is mainly owned bv McCaw celular ComrnunicaffohS, the nation" largest

ceJlulQr phone eompany. Nanonwide Wireless Network Is a!olntventure between

MobO. Telecommunk:afions, 0 large paging concern Qnd apIoneer in PCS tec::hnologv,

and Micro$Oft CQrporafion and Itl multi-billionaire founders, William H. Gates and Paul

Allen. BeilSouth WireIes$ls QsubsIdiary of BeilSouth Corporaffot\ the largest of the

Ngionol holding COI1lpQnies. AJrtouch Communicaftons i1 Qspin..cff from PacJftc Telesis

and I. the nQtlon'$ third IQrgest cellular phone company. Page Mort II, Inc. of Dallas fs

the only ~tfon. Although With revenues of$60 million, it is not f8Chntcally Q sma"

business, it 15 a ~QflveIy :wnall busfness. when compared to the otherwfnners. .

The llcond point is that smaller ftrms and designated entities-lmoll businesses,
,

rural1elephone companies. mlnorityooOWned bustnesses, and women-owned

b~"nes~l-Wers overwhelmed by 1he rapid esealaflon of bids. Bid. for fwo.wtJV hIgh-

capacHy service regched $36 million per license. for example. at the cio. of bidding On

the first day. E~ Wiih the bid discounts offered by the FCC, small bUsinesses and other

daignoted enffties had ,mte chance to effectiVely COMpe1e for these licenses.

The cost of Iicen.. is only pcrt of the expense meed by firms entering the PCS

mQrket. The FCC coverage requtrements for PCS networks require a fQirlV rapid buiJd

out schedule. One-third coverage of a lIamsed al'8O Within five Viars, escalating to 90

ptrcent coverage after 10 years. Because PCS system. have limited range. greater

capitallnvestmlnt is requlnKJ to et:Ner a target market. Estimatls vary. but construc1ion

costs are expected to l'Qn~ be1Ween 5250,000 and $300,000 per ceU site in

metropolitan areos.4 Acomplete ne1w'ork for the 3OO-square-mile New York City area Is

expected to cost S3.6 bilHon, including switches, cell sites, base stations; and fiber opffc

.. 4·
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tie-lines to wired services. Wi1h Iimtted access to capital, small businesses and o1her

designated In~ties face a monumental challenge as they try to build acomplete

networf< within the timetable set by 1he FCC.

In addlflon, to Induce exisfing cellular customers 10 SWitch to PCS, It is 61<e1V that

providers Will offer price IncentivQs. Mf PCS providers that are not well capitalized will

hQVe a higher probQbll(fy of experiendng financial distress during fh. first few years of

oporation. The OS5« I'e$b'k;Ifons p\Qced on many designated enff1ies will only Increase

the likeUhood of flncnQQf di$mlss in the$e ~PQf\Jes.

Economic Opportunity Gools

The FCC adopttld Q vaneiy of measures designed to complv \\lith Congress's

mandate that designated entI1fes "Qni! giVen the opportunity to partfdpate In the provision

of spectrum.based SE!fViceS" The most Important measure kJken Is the des1gnatron of

fwD blocks ofipedrv~ock. C(30 ~z) and Block F00~U&Vely for bidding

by refattwaly small companies. 'those. ore. CQlled -en1leprerteurs'bl~ and coIlediYeJy

contain 986 PCS Iicen•• for 4'3 raglans of the United Sta18S." &xcept CIS noted below,

eligibility rules for the ~ntrllpreneul'l' block:i are de1fned al foUOWI:'

To bid In the entrepreneurs' blocks. the applicant. Jnduding attribufCIble

investors and affiliates, must cumulativelv have Ie.. than $125 million In

grOll revenues and leu than $SOO million in total assets. No Jndivldual

aftr1butabl, investor or afftllate may have 5100 mll1ion or more In personal

net worth,

5TheSI~.are rQftn'ed to as Basic Trading Areas 18TAII and were adapted from the 8TAs deftled
~ Rand-McNaUv, 1992 Commen:Id Atk1l ondMarlt.ting OuIdt, 123rd !dftfon.
6Nth Reportand 0frJer. Federal Communications CommissIon, FCC 94-178, June 29, 1994. p. 51.
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Although these eligibility I'lJles mcIy appear 10 Intrude a large part of fhe

designated enffty populotjon that Congress Intended to help, 1hev are detrimental in at

least four respects:

OJ k'ty mlnortty-owned or wornen..owned busines~ or rural telephone

company that exceeds the revenue and/or the asset IImftl is

.dueled from bidding on 1he entrepreneurial blocks.

(2) The revenue hmlt of$125 million makes It difficult for deslgnoJed

enfittes to raise me capitol required to build PCS netwolb In many .

urban maricets.

13) Most PCS networks wnl benefit from scale economies ihatare

real1zed only rf bidders acquire licenses In contiguous regions, which

will requIre signiftcant capital. By the entrepnaneurs' blocks 10 those

companies with revenues less than $125 mnlion and assetlless flon

5500 million, the fCC Is Iimnlng bldder'1 ability to realize 1he notural

scale economies in PCS networks.

(4) The. restr1cfions make no allowance for the finandal structure ofan

efficiently operaftng telecommunications company.

Congress mandated that the FCC Include small businesses. rural telephone

compani~ and businesSGS OYJned by members ofmlnorily groups and women In the

dewlopment of the spectrum. By semng revenue and asset restrtdions on pcrrtfdpat10n

by mfnority-ownedl womenooOWned, and rurol tetephone companies, the FCC f$

devlaNng from the mandate given bV Congress. In other words, 1hese restr1cnons favor



SEP- 9-94 FRI 13:08 LEIBOWITZ&ASSOCIATES FAX NO. 3055309417 P. 10

SE:P 09 '94 09: 26A~1 umv OF MIAMI DEPT. OF ECONOMICS
P.?

small bUsinesses as a designated entity over rural telephone companies, and

busInesses O'NI'led by minorities and women. AJthough the FCC [s empO'/tlel'Qd to use

various preferential procedures, Including tax eertiftOJte$ and preferentiol bidding

practices, to ensure fair participatton for allof the above mentioned groups, it is beyond

the scope speclfled bV Congress for the FCC to prefer one group OYer onothGr. Congress

wanted fo induda all designated enfifies in Its mandate.

Effecttvely, lhe FCC has penalized any minori1y-owned or women-owned

businesses. and rul'dl terephone companies that have ecpet1fse in telecommunications

and have grown In slze to -.sed the ftnanclclilimits set for the entrepreneurs" blocks.

This penalty works against 1he FCCs Intent to inaease the pal'flclpation ofdesignated

entities in the telecommunicaflons Industry. Because designated entttfes ~at operafe

larger companies have experience with the problems created by growth, they may

manage nM,growth ITlOl'e suCCQSsfully. MV daslgnated entity 1hat wins (J PCS 6cense

will experience asset growth as it builds Its network and safes growth when eustomers

sign on. Past experience helps Q company avoid the pitfons that new gl'O'Nth can

create. Thus, aminority-owned. wornen-oNMd, or rural telephone company, with

rela1Jve1y larger assets and revenues, is more lilcety to sUrvfve competlfton from

established cellular companies and other very large PCS companies.

In addition. ,he reYenue and asset caps are likely to limit minority partldpatiOn In

markets that have a significant minority presence, According to the U. S. Bureau of

census. an average of 23 pIll'Clnt of the companies operating In the top 2S metropolitan

statistical areas (MSA) are bleck or Hispanic owned.7 This fraction drops to an average

of l' percent in the 75th to lOOth IdtgeSt MSAs. Because mInority partidpaflon Is hIgher

in the larger markets. these are the markets In which mClnv minority companies may be

'u.S. Department of CommllWC8; Bureau of 1he Census, 1987 kaoomic CensuS1l!l" Dec:ember 1993.

·7·
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expected fo seek PCS Ucenses, and the markets tn which the larger minority companies

are found. The greater capital needs of constNdlng networks in 'Ihese markets requires

that fh... firms have access to rrtor1! resources. The revenue and asset ecps placed on

bidders In the entrepreneurs' blocks, however, exclude larger minOrity companies from

bidding on ihese blQ(~ which works against the mandate ofcongress.

On the second poInt, larger companies generaly have a more 5kJb!. ravenU8

stream which affords them more dirac;t OCC_ to cgpitar. Table 2presents 1wo

regression equatlons using data for. local exchange carriers. "'e Top 30 regression

equation shows the retationship between capital and oparoting revenUes for the 30

largest local exchange comers In 1993.a These firms are ranked by tha numb« of'

a,*s lines. The Bottom 30 regression shows 1his relationship for the 30 corriers ranked

'20th to lsoth in SiZe. n-.ese are small companies wi1h average operating RNenue& less

than $15 milrlOn per year. What these regrlSSions show is that 'there Is amuch Sironger

staflSfICQI r'QIafionship between <;apital and operating revenues for I~rg. firms 1hcrn for

relatively small firms. For the Top 30. the R-squared is .97, whweas for the Bottom 30 it

15 onlv .26. In other words, operating revenues can accurately forecast a large carrier's

capital stoc~ but cannot do as well for smaller carriers.

One possible Interpretation of the results In TQble 2 is that there are other fQctors

that determine the size of ihe .;apital stock for smaller cerrl.l'I. Age of the carrier,

varlobtlltv of cash ftows. and local regulatory environment 01'8 Q few possible factors.

Because the relattonshlp between capital and operating revenues Is Jess certain for

smaller ~rriel'$, the FCC stands to gain if it relaxes the revenue restrictions placed on

bidders In the entrepreneursf blor:ks, Companies With re10ffvely greater revenues have a

8CgpifClI is deftnld al the tum of common stotk. paid"'" capital. trlCllUry stock. prlferTed s1ock, and
long term debt.

- 8 -
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stronger Sfaflstlcallink beiween revenue and (apltal. 'Thus. these ffrms are more certain

to have aecess 10 the capital necessory to build and operate a PCS network.

IgbJU

Relationship Betvveen Capital andO~ng Revenues
for Local Exchan~ Camers, 1993

... T $ • 't

= ·1.44 + 1.27 Operaflng Revenue
(5.88) (0,411

• 0.26

IS -296.9 + 1.17 Operating Revenue
070.21 (0.04'

.= 0.97

04

~

, CapitClI

R-Squored

jRltpm30

. Copltal

R-Squared
• ± , F trw

fIE '

..

I •

...
standard errors are shown In parentheses.

On the third polnt~ 1he demand for phone services does not stop at the border

between fwo regions if1h, regions are urban and linked by fransportafton arterIes, The

populaHons i., theM regiQl1l mbc QOd transadw{th each o1her. The southeast Ftoffda

'""SIion Is one exgmple. T_hone communicatfons and eommerclal trade in th,. he<M1y

populated urban Qreo links the economies of Dade, 8roward, and Palm Beoeh counffes.

In the pes Qudfons. however, Palm Beoch coun1y is t1 region apart Ii'om Dade and

BIVvVard. tQY"tle,. Abidder fOr PCS seNlces In Dade and SrO\NQrd ~ounfies 1$~d

to bid for Palm Beach countyt too. in order to gain scale economieS In distribution and

marketing of these services. Thera are many ottler regIons of the United States that Clre

interdependent tn this manner. Obviously, the FCC realizes 11115 *aUse It 1fate$1hat

-9-
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-licenses wifh strong value Interdependencies should be auctioned simultaneousrV;· and

hQ$ fol'Tl"toltv endorsed 1he simultaneous audon mechanism.'

Interdependencies create larger eapnal requirements, so access to capitol will be

of primary importanO! to any compQnv entering the PCS maltet. 11'1. FCC stQfes that

,he primary ImpedIment to partleipatlorl by designated entmes Is latk of ac=cess to

capitcll.'10 WInning bidders will undQubtedly real(ze that their suM"va1 and penetration of

the merket depends on rapid constructton of a multl.regJon network. 'The asset and

I'Mnue requirements that limit aecess to the en1l'ePl9"ellrs' bloclc$ O'aafe a slgnlftcant

disadvantage in same PCS mar1cets, such as Ch1(Qgo~ Los "nglfes. New Vork C'1ty. and

ofher large urban areas. The capital reqUirements necessary to eorwtnxt and operate

Q large PCS network imply that any $Uccessful bidder must be In CI position to attrad

large amounYS of capital qulcklV. Given 1tte fCCs experiMee with the ncrrowband PCS

Qucnons and the U'*'PSdedly large sums bid, 1he $125 million revenue end $500 million

asset restrictions appear to Jeopardize the future of designated entities that win ncenses

1" hIghly Interdependent market areas.

Anumerical examplewill help iIIustTote this point. Table 3 showsihe present

value of PCS licenses in three contfguous markel's. labeled A, B. and C. The market

values ore shown for 1he eall In 'Nhich Q elngle company operates Q PCS netwart

across oil three marlcets--wlue comblr,ecl--ond ttle case In which ownership of at least

one market Is held by another PCS cornpany-value separa1ed. These VQluel ..an

upper limit on what CJ company will pay for c license In each market. A company that

acqurr&l$ licenses to combine aU three markets. for example, will offer no more 1hao

$275 million during the bidding prows." InYeStlng mora than this amount is simplv not

"Fifth Repoltand Order, Federal communications ComrnIAIOI\ FCC 94--178. June 29, 19904, p. 11.
lORfth RIptJtf and Order, FC8fQ1 CommunIcations Comml$$COn, FCC 94--178. June 29, 199~. p. 6.
110", ct1ticJ$m 01 thts example \I that It IIts rllatlvtlV h.lgh license values and is lhus not realistiC.
Smaller YOlues may be used if the example Illlidended '0 cOWl morv thon three mcnett. Conttguoul

-10 ..



SEP- 9-94 FRI 13:11 LEIBOWITZ&ASSOCIATES FAX NO, 3055309417 P. 14

srp 09 '94 09:28AM UNIV OF MIAMI DEPT. or ECONOMICS P.l1

profltabte. Simllarty, a companv that acqulre$ a license for only market Bwilt bid up fo

$100 million.

Igple3

MarketValues for Three Contiguous
PeS Network licenses

(milhonsJ

Valu. VahJe
Market Combincad !!e.ar<;Jtedw» oo --- M ..

A $95 $80

8 120 100

C 60 50- -Totars $275 $230
"' ..... -

For both the value-combined and val",••para1ed cases, the total value for the

three marlcets requires access to S1Jbs1anflQI capitol. With the f8Y1nue ond asset caps

that the FCC hQ5 imposed on entty to the entT&preneurs' blocks, these bidders will be

capital tons1ralned compared 10 Blocks Aand B. Capital constraints will hmit the total

amount bid by 1he$t companIes. Although acompany (on bid whatewr It wants

during the auction, the FCC will Impose penalties on anV firms that default, so unrealIstic

blddlnlilla not likelV. As arssult. bidders wUl not be able to eomblne separate markets

In areas '!har have relal1v&lv high values and strong in1erdep«ldonctes. Relaxtng 1he
I

rtYGnUI constraInt Imposed on 1he entrepreneurs' blocks Will help arlevfate this problem.

Alarger revenue cap will allow some addl~onal companies and sOMe efftcJent 10ln1

ventures with designated enffffes to bid effecfiyelv to combine separate marl<ets.

marktt.ln the Notthealt could be used to constNct IUCh an elCOfnP.'" Tht.. markett are highlv
Interdependent and thete are a relatlvlly large number of thllm to be auctioned. A1temat!Y8IYihl''he
example can be~ to Include conslrudion cosfl alll'lell CIS lk.,. COMIt ~lch makes e
values Ihown ClPPear to be too low for lOme PCS markets.

·11 ..
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Let'slllus1rate what v.1R hClppen when capital-constrained bidders 1ry to combine

markets A, 8, and Cin Table 3, SUppose that companies In the entrepreneurs' blocks

have access to $2QO million In tapt1al for the acquisiflon of PCS Ifcenses, Companies will

bid on all three markets a$the auction proceeds. The totol values ofbids wli reach

$200 milUoo. At thIs point, hCMeYer, there wm be a surplus of$30 million remaining in the

value-separated cQumn. The second-nighest (combined) bldder will reali%e that it Is

better off owning alioanse rn a separated market 1han 10$ing the bidding for all fhree

licenses, lhl5 bIdder WfU then drop out of one of the markets. using these funds to
inmtase ihi bi~ in the other two markets, Now, lhe previous high bidder cannot win all

three halOM&. thus it drop$ out of the bidding for onl market and begins to bid on ire
ather two mQ~tl. The copital constraint of$200 million make& It nearly impossible for

these tf1rwl1cQnses to be combined under the ownership of a single bidder. sects
~grriel and the resulting effldlf'ldes cannot be ae:hiMd.

The sImultaneous, multlpl.round aue:trons adopted by the FCC are designed to

that companies can create effident maltet combinations such as those shown in Table

3, The revenue and asset res1l'idlons placed on 1he entnJpreneul'I' blocks work dlrec1ly

against thIs worthwhne goal. Even a smon change fn these resh1cffons will help reduce

this problem. AllowIng a finn or lolnt wntvre that has access to srrghtiV more than $230

million in lk:enS8-acquisi1ion capitar permits mcrke1s A, B, and Cto be combrned under

one ownership strucfure. this ~rm (QuId bId slighfly more than the value gfven in each

matte, when that market I' owned separo1ely. The..bids will total sllghfly mora then

$230 million, thus deterring any other bidder from seeking owrwshfp ofa single market.

The fourth and most tmportant point Is thot the FCC fails to proYlde sufficient

lustificotJon for the revenue and asset restrfdfons adopted. The FCC states that -the $125

-11-



SEP- 9-94 FRI 13:12 LEIBOWITZ&ASSOCIATES FAX NO. 3055309417
SEP 09 '94 eg:29AM UNIV OF MI~MI DEPT. OF ECONOMICS

P. 16
P.13

million gross revenue ftgure corresponds roughly to the Commission's detrnfnon of aTier

2. or medium-sized. local exchange canier."12 While there may be CI rough similarly in

revenues with Tier 2 <;amers. a more complete lusttftccmon would rely on 1he ftnandal

,hargdlrlsNcs of local.change carriers.

Tt:1ble 4 shows average operating revenues- average fotdl assets, and the

average ratio of operaflna revenues to assets for the fop 150 local exchange carrlera.

TheM! corrl.. are grvuped Into sets of 25 companle., which are ranked by total occess

lines. Th(! tQp 25 carriers serve the markets With the 25 largest number ofaccess lnes.

The rank 26·50 ,groUping .Nes the next largestacculline market and so on..

These data show tnQt average Operofing revenues ond average assets

decrease sfgntftcQnfly below the rcznk 26-50 grouping. In the bottom group of 2S

e<>mpgnies; for example. operating revenues aYQrage'13 mimon ond total assatl

overage $36 million. These carriers are small businesses. What Is important In this table

f$ fhe ratio of operating reYenues to total assets.. For all local cart1lra, operating revenue

os a pertent of total assets II an average of45.0 percent. When the.1SO companies

are grouped by simI the ratio Increases for the larger corriers Qnd decreases the

Smellier carriers. The overall range, however, Is not largo.

The FCC restriction on revenues end assets sets a limit of $1 2S milllan and S500

millior\ respectively, to be eligible to bid In the entrepreneurs' blocks. Af 1he limit, this

restrletlon implies 0 rMhue to asset ratlo of 25 percent. Table 4shows that 1his figure is

Inconsistent wlth 1he financial characteristics of both bIg and small companies. If 1he

$500 million asset restriction is kept then these data suggest that a meanlngful revenue

restriction is 5225 million 145 pertent of$500 millioni. Ewn if the focus Is onJv on smo"

12Ft"" RtptHt and Otdel', Federal CommunicatIon. Commlalon, FCC 94-1715. June 29, '994, P. 55.
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TabJe4

TOP 150 Local Exchange CaITlers. 1993

Average Operadng Average Toted Op!!rating Rf!N1
SIze Revenues As$efS Assefl

GfoUP *"_-lnJdllonsl w .... (njlllp__..........""te!tcentaQIL
Top 25 $3,313 (3,214) $7,061 (6,9761 47.8 (6,S)

rank 26..50 284 061) 637 l31pl 49.5 nO,5)
rank 51·75 83 (2SJ 171154' 49.5 (7,4)

rank 76..100 31 n6) 90 27) 43.7 (9.0)
rank 101-125 22 rn 57 23) 41.2 nO.71
rank 126·150 13 (4t 36 n2J 38.3 (7.8)

All earriers $625 n,769) $1,341 (3,806) 45.0 (9.6)
.,T L 'R' iJ 4 , 1 a. 4 .. Fa WT Ii: ....
Source: SttJ"'fia ofthe Localkhaf)ge Carriers, United Slates Telephone
Association, 1994. FlQures In parentheses ora sample rtelndard deYiatrons.

Increasing the revenue ttmtt will allow firms 1hat are currentlV ftnandally eftIcient to

bid In the entrepreneurs' blocks. By keepfng the OJrrent operating revenue toa. ratio

at 25 percent in the limit, the FCC is rndudlng companies that have rala1lYe1y greater

OS$8ts, but a relgtivefv low yield on their assets. SUd1 ftrms are unlikely to operate PCB

nefworks as efficienfly as other companies that have a more opflmal finondal structure.

Obvfously, the results in Table 4 can be used to suggest1hat the $500 million

asset limit be lowered. Although logically accurate. the need for changing the FCC limits

Is moflVOted by a need for ac*, to more, not less. capitar. Firm, with more assets are

ItkerV to have more colrater<1~ which can be used to gain acous to capital. 'Thus,

lowering the $500 asset Omit Wilt not move the FCC doser to an efficient allocatfon of

licenses in 1he en1repreneu~ blacks.
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